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Note: State Intervention into Local Land Use
Regulation-A Proposal for Reform of Minnesota
Legislation
I. INTRODUCTION
Within the past few years, Minnesota, like many other states,
has enacted legislation permitting state administrative agencies to
participate in land use decisions once made solely by local governments. It has become clear that the legislature's recent attempts to
ensure that local land use decisions reflect state and regional interests
have created a serious potential for conflict among state agencies.
Such conflict may arise from many sources. Two agencies, both asserting jurisdiction over the same area, for example, might present a
local government with contradictory directives. One agency might
permit the development of a facility that another agency has disallowed, or one agency might attempt to stop the development of a
project that another agency has approved.
At present, Minnesota has no procedure for the resolution of
conflicts among state environment agencies. As a result, agencies
have necessarily resolved conflict on an ad hoc basis. This process of
ad hoc decision making has, in turn, caused unnecessary delay and
disruption. Ultimate solutions reached in the absence of a settled
procedure may also lack reliability. There is, finally, no guarantee
under current Minnesota law that resolutions of agency conflicts will
be consistent with both the legislature's intent and the public interest.
The lack of systematic coordination among agencies has also
hindered the evolution of comprehensive policies to guide the state's
development. The failure to develop a definitive guide for the various
intervention programs has had the deleterious effect of creating a
system in which agencies can exercise their interveition authority
with minimal regard for the plans and programs of other agencies.
This Note first examines the jurisdictional reach of each of Minnesota's intervention authorities. The potential conflicts and impediments to comprehensive planning created by the large number of
independent agencies existing in Minnesota are then discussed. Finally, this Note proposes that the American Law Institute's Model
Land Development Code be used as a guide to the formation of legislation that would eliminate interagency conflict and facilitate the
coordination of state development.
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II. MINNESOTA'S INTERVENTION AGENCIES
A.

INTRODUCTION

Since its inception in the early twentieth century, governmental
regulation of land development has generally been in the hands of
local governments. State enabling statutes' vested cities, towns, and
counties with the power to divide their jurisdictions into zones for
different types of land uses and to set standards for height, area, bulk,
and location of buildings within those territories.2 By means of such
enabling statutes, state legislatures relinquished their police power
over land development and gave nearly total control to local governments. The effect of this policy was to create a fragmented system of
land use control that too often tended to protect local property values
and to neglect regional and statewide interests.3 Finally, after more
than a half century of local control, state legislatures began a "quiet
revolution" aimed at reasserting their power to regulate land use and
at ensuring "some degree of state or regional participation in the
major decisions that affect the use of [an] increasingly limited supply of land." 4 Intervention statutes have given agencies powers ranging from permit authority over virtually all lands and developments
in the state to supervisory authority over particular developments. 5
1. Virtually every state has at some time adopted land use regulations based on
two model acts prepared in the 1920s by the United States Department of Commerce:
the Standard State Zoning Enabling Act, issued in 1922; and the Standard City
Planning Enabling Act, issued in 1928. See AMERICAN LAW INsTITUTE, A MODEL LAND

DEVELOPMENT CODE, commentary to art. 1, at 1 (official text and commentary adopted
May 21, 1975) [hereinafter cited as ALI MODEL CODE]; 1 N. WILuAMS, JR., AMERICAN
PLANNING LAW: LAND USE AND THE POuCE POWER § 18.01, at 355 (1974). These model
acts are set out in SENATE COMM.ON INTERIOR AND INsULAR AFF"AIRS, NATIONAL LAND USE
POLICY LEGISLATION, 93D CONG., 1ST SFss., AN ANALYSIS OF LEGISLATIVE PROPOSALS AND
STATE LAWS 480-92 (Comm. Print 1973) [hereinafter cited as SENATE COMM. ON INTERIOR AND INSULAR AFFAIRS].
2. See, e.g., MINN. STAT. §§ 462.351-.364 (1978) (municipal planning); id. §§
366.10-.182 (town planning); id. §§ 394.21-.361 (county planning).
3. See generally R. BABCOCK, THE ZONING GAME (1966); see also SENATE COMM.
ON INTERIOR AND INSULAR AFFAIRS, supra note 1, at 116; F. BossamuAN & D. CALEs,
THE QuIET REVOLUTION IN LAND USE CONTROL 11-13 (1971); Note, State Land Use

Regulation-A Survey of Recent Legislative Approaches, 56 MINN. L. REv. 869, 87072 (1972).

4.

F. BOSSELMAN & D. CALLiEs, supra note 3, at 1. Not all commentatorb favor

this change in land use planning. One commentator, for example, has called state
intervention the "New Feudalism" and has suggested that continued recapture of land
use control by states will centralize control over private rights in land and will reduce
land ownership to land "holdership." McClaughry, The New Feudalism, 5 ENVT'L L.
675 (1975).
5. The efforts of various states to provide state-level control over local land use
planning are thoroughly surveyed in F. BOSSELMAN & D. CALLIES, supra note 3; R.
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Minnesota's experience with land use regulation has been similar
to that of other states. In 1913, the legislature empowered cities with
fifty thousand inhabitants to designate by ordinance residential and
industrial districts.' Comprehensive regulatory powers were granted
in 1921 to cities with fifty thousand inhabitants,' in 1929 to all other
municipalities,8 in 1939 to towns,' and in 1959 to counties." Thus, the
Minnesota enabling acts, like those of other states, relinquished to
local governments complete regulatory control over land development."
More recently, Minnesota has joined the "quiet revolution""2 and
HEALY, LAND USE AND THE STATES (1976); N. ROSENBAUM, LAND USE AN THE
LEoISLATuRES (1976); Haskell, New Directions in State Environmental Planning,37
AM. INST. PLAN. J. 253 (1971); Note, supra note 3, at 869; Comment, State Land Use

Statutes: A ComparativeAnalysis, 45 FoRDHAm L. Rav. 1154 (1977).
6. See Act of Apr. 21, 1913, ch. 420, 1913 Minn. Laws 618; Act of Mar. 24, 1913,
ch. 98, 1913 Minn. Laws 102.
7. Act of Apr. 8, 1921, ch. 217, 1921 Minn. Laws 267.
8. Act of Apr. 12, 1929, ch. 176, 1929 Minn. Laws 172. Municipal planning,
zoning, and subdivision regulations were recodified in 1965. See Act of May 22, 1965,
ch. 670, 1965 Minn.Laws 995 (current version at MINN.STAT. §§ 462.351-.364 (1978)).
9. Act of Apr. 10, 1939, ch. 187, 1939 Minn. Laws 266 (current version at MINN.
STAT. §§ 366.10-.181 (1978)).
10. Act of Apr. 24, 1959, ch. 559, 1959 Minn. Laws 882 (current version at MINN.
STAT. §§ 394.21-.37 (1978)).
11. See, e.g., MINN. STAT. § 462.357(1) (1978) (authority for municipal zoning):
For the purpose of promoting the public health, safety, morals and general
welfare, a municipality may by ordinance regulate the location, height, bulk,
number of stories, size of buildings and other structures, the percentage of
lot which may be occupied, the size of yards and other open spaces, the
density and distribution of population, the uses of buildings and structures
for trade, industry, residence, recreation, public activities, or other purposes,
and the uses of land for trade, industry, residence, recreation, agriculture,
forestry, soil conservation, water supply conservation, conservation of shorelands, .. . flood control or other purposes, and may establish standards and
procedures regulating such uses.
Compare id. §§ 462.351-.362 with the standard zoning and planning enabling acts set
out in SENATE Comm.ON INTERIOR AND INsULAR ArAmS, supra note 1, at 480-92.
Other Minnesota legislation allows the creation of special purpose districts for the
conservation and management of natural resources. See MINN. STAT. §§ 40.01-.15
(1978) (Soil and Water Conservation Districts); id. §§ 111.01-.82 (Drainage and Conservancy Districts); id. §§ 112.34-.86 (Watershed Districts). These districts can be
created in cooperation with state and local governments for the purposes of controlling
erosion, controlling drainage systems, and increasing land utilization. Local governments do not, however, have special regulatory power over these special districts. The
purposes of the state laws are instead carried out through the purchase of property and
the construction of necessary facilities. See MINNESOTA STATE PLANNING AGENCY, PROGRAMS, PoLcIES AND LEGAL AuTHoRrriEs AFFECTING THE USE OF LAND m MINNEsOTA 3235 (1975) [hereinafter cited as SPA PROGRAMS].
12. See note 4 supra and accompanying text.
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has implemented a broad range of legislation allowing state administrative agencies to preempt and supervise local land use regulation.
Indeed, Minnesota is one of the most active intervention states.'3 The
Environmental Quality Board (EQB), the Department of Transportation (DOT), and the Metropolitan Council have all been authorized
to regulate certain developments without regard for local regulation."
The DOT, the EQB, and the Department of Natural Resources
(DNR) have also been empowered to control local regulation of designated land areas.' 5 The remainder of this section will describe the
13. See, e.g., F. BossrImN & D. CAI.Us, supra note 3; N. ROSENBAUM, supra
note 5; Note, supra note 3, at 869.
14. See notes 29-92 infra and accompanying text.
15. See notes 16-76 infra and accompanying text. Minnesota also has agencies
authorized to assist and coordinate the activities of state agencies and local governments. For example, the State Planning Agency, the powers and duties of which are
codified at MmIN. STAT. §§ 4.10-.36 (1978), is an executive agency under the supervision
and control of the governor. It is headed by a governor-appointed director and is
responsible for planning, research, and recommendations regarding programs and developments with statewide impact.
In addition, regional development commissions, see id. §§ 462.381-.397, which are
composed of committees of elected officials from areas designated as development
regions, review federal grant requests of local governments and coordinate multicounty planning activities. Id. §§ 462.383, .39(2), (4), .391 (1). Thirteen regional development commissions covering the entire state have been created. The Metropolitan
Council serves as the regional development commission for the seven-county metropolitan area. SPA PROGRAMS, supra note 11, at 37; see text accompanying notes 77-80
infra. Neither the State Planning Agency nor the regional development commissions,
however, can preempt local land use regulations. See MINN. STAT. §§ 4.10-.36 (1978);
id. §§ 462.381-.397.
While not directly affecting the regulatory powers of local governments, and hence
not within the focus of this Note, the regulatory powers of certain state agencies may
have a significant impact on land use. The Pollution Control Agency (PCA), for example, is responsible for enforcing federal air and water quality standards, MNN. STAT.
§§ 115.03(5), 116.01-.18 (1978); see 40 C.F.R. §§ 52.1220-.1229 (1978), and is authorized
by state statute to set and enforce standards for air and water quality, solid and
hazardous waste disposal, and outdoor noise levels. MINN. STAT. §§ 115.03, 116.07
(1978). The PCA enforces those standards by issuing permits for projects that may
violate its standards. Id. §§ 115.07, 116.081. See also Macomber, EnvironmentalStatutes and Rules Affecting Development Projects in Minnesota, 44 HENNEPIN LAW. 10
(1976). In addition, the DNR must approve most private or governmental uses of the
state's waters. MINN. STAT. § 105.41 (1978). The EQB may set environmental quality
standards for major real estate subdivisions developed in the state. Id. § 83.23(3)(17).
Finally, the DOT must give its permission for the creation of any structure that extends more than 500 feet above the highest point of land within a one-mile radius of
the structure. Id. § 360.83.
Developers pursuing projects subject to state agency standards must also meet
local requirements. If such a project is subject to the standards of more than one
agency, the Minnesota Environmental Coordination Procedures Act, id. §§ 116C.22.34, allows the developer to submit a single master application. The application is then
circulated among the interested agencies. Id. § 116C.26. If a hearing is required, a
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intervention powers and procedures of each of Minnesota's administrative agencies.
B.

MINNESOTA'S AGENCIES AND THEIR AUTHORITY

1. Department of Natural Resources
The DNR is a state administrative agency headed by a governorappointed Commissioner of Natural Resources. 8 The agency's primary responsibility is conservation of the state's natural resources.
Three recent acts, the Flood Plain Management Act,'" the Shoreland
Development Act," and the Wild and Scenic Rivers Act,20 give the
Commissioner authority to control the use of designated land areas"
adjacent to every body of water. The Commissioner is authorized to
approve or disapprove all local regulation of those land areas, and to
set standards and criteria for permissible uses.Y The DNR is also
authorized to control local subdivision regulations, building codes,
and variance procedures.2l
single hearing is held in which all the agencies participate. Id. § 116C.28. No agency,
however, may overrule the approval or rejection of another agency. See id. §
116C.28(5).
The Minnesota Environmental Rights Act, id. §§ 116B.01-.13, allows any person
in the state to bring an action for declaratory or injunctive relief from any activity that
has violated, or is likely to violate, any environmental quality standard, or that may
have material adverse effects on the environment. See Bryden, EnvironmentalRights
in Theory and Practice, 62 MINN. L. Rsv. 163 (1977).
16. MmN. STAT. § 84.01 (1978). See also id. § 15.01.
17. Id. § 84.024.
18. Id. §§ 104.01-.07; see Note, Minnesota's Flood Plain Management
Act-State Guidance of Land Use Controls, 55 MmN. L. REV. 1163 (1971).
19. MIN. STAT. § 105.485 (1978).
20. Id. §§ 104.31-.40. The Wild and Scenic Rivers Act also authorizes the Commissioner to acquire scenic easements and lands along designated rivers. Id. § 104.37.
21. The Flood Plain Management Act gives the DNRjurisdiction over land areas
adjoining water courses that have been or may be covered by a "regional flood." Id. §
104.03(2). A "regional flood" is one that is representative of large floods known to have
occurred in Minnesota and that can reasonably be expected to recur approximately
every 100 years. Id. § 104.02(2).
The Shoreland Development Act gives the DNR jurisdiction over land within
1,000 feet of the normal high water mark of a lake, pond, or flowage, and land within
300 feet of a river or stream. Id. § 105.485(2).
The Wild and Scenic Rivers Act is less prescriptive, allowing the DNR to designate
which rivers come under the Act, id. § 104.35, and to decide which adjacent lands, up
to 320 acres per mile on both sides of a designated river, it will control. Id. § 104.35(1).
Distance limitations contained in the Shoreland Development Act do not apply to
rivers covered by the Wild and Scenic Rivers Act. Id. § 104.34(2).
22. Id. §§ 104.04(3), .34-.36, 105.485(4)-(6).
23. Id. §§ 104.05, .34(2), 105.485(3). See also Minn. Reg. NR85-92,6 Minn. Code
of Agency Rules § 1 (1970) (statewide standards and criteria for management of flood
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The procedure for control is the same under each act.Y Local
governments must prepare or amend ordinances regulating land use
in designated areas and submit them to the Commissioner for review. 5 The Commissioner reviews the ordinances to determine
whether they conform to statutory requirements and regulatory criteria. 6 Conforming ordinances are to be enacted by the local governments, while nonconforming ordinances are to be redrafted with incorporation of the Commissioner's recommendations.Y If a local government fails to adopt an approved ordinance, the DNR may implement an ordinance for the local government, which must then enforce
the ordinanceYs
2. Environmental Quality Board
The EQB 9 is a state administrative agency" under the supervision of a committee composed of seven state agency heads, a representative of the governor's office, and four citizens appointed by the
governor. 3 ' The EQB is generally responsible for identifying environplain areas); Minn. Reg. Cons. 70-77, 6 Minn. Code of Agency Rules § 1 (1970) (statewide standards and criteria for management of shoreland areas); Minn. Reg. NR 7881, 6 Minn. Code of Agency Rules § 1 (1974) (statewide standards and criteria for the
Minnesota wild and scenic rivers system).
The DNR has also been authorized by statute to join with the United States
Department of the Interior in setting standards for local regulation of lands adjacent
to the lower St. Croix River pursuant to the federal Wild and Scenic Rivers Act, 16
U.S.C. §§ 1271-1287 (1976), and the federal Lower St. Croix River Act of 1972. Id. §
1274(a)(9). MINN. STAT. § 104.25 (1978). Under this regulatory program, the Commissioner of Natural Resources and the Secretary of the Interior prepare a comprehensive
master plan relating to boundaries, classification, and development. 16 U.S.C. §
1274(b) (1976); MN. STAT. § 104.25(2) (1978). The Commissioner then specifies standards for local zoning ordinances applicable to the designated area. Id. § 104.25(3). See
Minn. Reg. NR 2200-2202, 6 Minn. Code of Agency Rules § 1 (1976) (standards and
criteria for the Lower St. Croix National Scenic Riverway in Minnesota).
24. MINN. STAT. §§ 104.04, .36, 105.485(4)-(6) (1978).
25. Id.
26. Id.
27. Id.
28. Id.; see County of Pine v. State, 280 N.W.2d 625 (Minn. 1979).
29. Legislation on the membership, powers, and duties of the EQB is codified at
MmN. STAT. §§ 116C.01-.08 (1978).
30. See id. §§ 15.012(a), 116C.02(2), .03(1).
31. Id. § 116C.03(2). The following state agency heads are permanent members
of the EQB: the Director of the State Planning Agency, the Director of the Pollution
Control Agency, the Commissioner of National Resources, the Commissioner of Agriculture, the Commissioner of Health, the Commissioner of Transportation, and the
Director of the Minnesota Energy Agency. Id.
The staff of the EQB consists of the environmental planning division of the State
Planning Agency. Interview with Cliff Aichinger, Critical Areas Coordinator for the
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mental problems that concern several state agencies and coordinating
the actions of those agencies." In addition, three legislative acts, the
Critical Areas Act of 1973,1 the Power Plant Siting Act,3" and the
Minnesota Environmental Policy Act,3 allow the EQB to supersede
local land use planning with regard to designated land areas and
particular developments.
a.

Critical Areas Act of 1973

The Critical Areas Act of 197311 empowers the EQB to review and
approve local land use regulation in regions that have been designated "areas of critical state concern" by the governor and the EQB.3 7
Areas designated as "critical" must be areas that are significantly
affected by government development 3 or that contain "historical,
natural, scientific, or cultural resources of regional or statewide importance."3 The order designating an area as one of critical state
concern is effective for only three years unless an extension is approved by the legislature or the regional development commission"
of the affected development region."
EQB, in St. Paul, Minnesota (Apr. 12, 1978) [hereinafter cited as Aichinger Interview].
32. See MINN. STAT. §§ 116C.01, .04 (1978).
33. Id. §§ 116G.01-.14.
34. Id. §§ 116C.51-.69.
35. Id. §§ 116D.01-.07.
36. Id. §§ 116G.01-.14.
37. Id. § 116G.06. Regional development commissions, see note 15 supra, can
also recommend that areas within their jurisdictions be designated as critical areas.
Id. § 116G.06(1)(b).
38. The Act defines "government development" as "any development financed
in whole or in substantial part, directly or indirectly, by the United States, the State
of Minnesota, or any agency or political subdivision thereof." Id. § 116G.03.
39. Id. § 116G.05. The EQB regulations relating to characteristics and criteria
for identification of critical areas state that, in addition to the statutory characteristics, a critical area must meet the following criteria:
(1) The area shall be of significant regional or statewide public
interest;
(2) Other powers are unavailable, inapplicable, or are not being used
effectively to ensure adequate and coordinated local, regional, or state planning and regulation to protect the public interest in the area;
(3) The area shall be one of a limited number of such areas in the
region or state; and
(4) The area shall be described specifically enough to permit delineation by legal description.
Minn. Reg. MEQC 52(b), 6 Minn. Code of Agency Rules § 3 (1974); see Minn. Reg.
MEQC 52(a), 6 Minn. Code of Agency Rules § 3 (1974).
40. See note 15 supra.
41. MINN. STAT. § 116G.06(2)(C) (1978). Unless the designation order allows it,
designation of a critical area prevents local governments or state agencies from grant-
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While a designation order is in effect, the procedure for EQB
control of land use in areas of critical state concern is similar to the
procedure for DNR control of land use in floodplains and shorelands.12
Local governments within areas of critical state concern must submit
land use regulations affecting that area to the EQB. The EQB then
determines whether the land use regulations are consistent with the
standards and guidelines set out in the governor's designation order."
Regulations found inconsistent are returned to the local units with
recommendations for revision. The EQB may adopt regulations for a
locality in the event that the local government fails to prepare acceptable regulations." Local governments are required to enforce EQB45
endorsed ordinances.
b. Power Plant Siting Act
The Power Plant Siting Act"6 authorizes the EQB to select sites
for and to license the construction of large electric generating plants
and high voltage transmission lines. 4 Approval of a location by the
EQB "shall supersede and preempt all zoning, building, or land use
rules, regulations or ordinances promulgated by regional, county,
local and special purpose government. 4 8 Further, any state agency
involved in licensing power plants and transmission lines is bound by
EQB decisions as to site and route .4 The Act does not limit the EQB's
location selections to any specific geographic areas or types of geographic areas."
The procedure for site and route selection differs substantially
from the procedure for selecting and regulating critical areas. Utility
companies apply directly to the EQB for approval of the size, type,
ing development permits affecting the area. Id. § 116G.11. This is not the case for areas
designated as floodplains or shorelands.
42. See text accompanying notes 24-28 supra.
43. MINN. STAT. § 116G.07 (1978).
44. Id. § 116G.09.
45. Id. §§ 116G.07(3)(C), .09(2). If a local government fails, in the EQB's view,
to adequately enforce the regulations, the EQB "may institute appropriate judicial
proceedings to compel proper enforcement." Minn. Reg. MEQC 55(h), 6 Minn. Code
of Agency Rules § 3 (1974).
46. MINN. STAT. §§ 116C.51-.69 (1978).
47. Id. § 116C.53(2), (3). "Large electric power generating plant[s]" are defined
as generating facilities capable of operation at a capacity of 50,000 kilowatts or more.
Id. § 116C.52(4). "High voltage transmission linels]" are lines capable of operation
at a nominal voltage of 200 kilowatts or more. Id. § 116C.52(3).
48. Id. § 116C.61(1).
49. Id. § 116C.61(2).

50. The only express limits on the EQB's jurisdiction are in the definitions of
"high voltage transmission line[s]" and "large electric power generating plants[s]."
See note 47 supra.
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and location of future facilities. After indicating the reasons for its
actions, the EQB approves or disapproves the requests."
c.

Environmental Policy Act

The Minnesota Environmental Policy Act" requires that an Environmental Impact Statement (EIS)53 be prepared "[w]here there
is potential for significant environmental effects resulting from any
major governmental action or from any private action of more than
local significance." 54 The purpose of the EIS is to provide information
to decision makers and the public about the environmental consequences of particular actions. 5 While there is no statutory procedure
for determining which projects require an EIS, the EQB has developed a procedure for requiring an EIS for projects of major significance.5 The EQB is, in addition, empowered to order a revision of
an EIS. 57 Because a proposed action cannot proceed until its EIS is
approved by the EQB,58 a finding that an EIS is inadequate could
effectively halt a project.5" Actual EIS preparation is carried out by
51. MINN. STAT. § 116C.57(1), (2) (1978). See 6 Minn. Code of Agency Rules §§
3.071-.082 (1978) (rules and regulations for power plant siting and transmission line
routing).
52. MINN. STAT. 44 116D.01-.07 (1978). The Minnesota Environmental Policy
Act parallels the National Environmental Policy Act, codified at 42 U.S.C. § 4321
(1976).
53. An EIS is a detailed statement that must discuss the following factors in
regard to a designated action:
(a) The environmental impact of the proposed action, including any
pollution, impairment, or destruction of the air, water, land, or other natural
resources located within the state;
(b) Any direct or indirect adverse environmental, economic, and employment effects that cannot be avoided should the proposal be implemented;
(c) Alternatives to the proposed action;
(d) The relationship between local short term uses of the environment
and the maintenance and enhancement of long term productivity, including
the environmental impact of predictable increased future development of an
area because of the existence of a proposal, if approved;
(e) Any irreversible and irretrievable commitments of resources which
would be involved in the proposed action should it be implemented;
(f) The impact on state government of any federal controls associated
with proposed actions; and
(g) The multistate responsibilities associated with proposed actions.
MINN. STAT. § 116D.04(1) (1978).
54. Id.
55. See id. § 116D.04(4); 6 Minn. Code of Agency Rules § 3.021.B (1977).
56. 6 Minn. Code of Agency Rules § 3.024 (1977).

57.

MINN. STAT.

§ 116D.04(2) (1978).

58. Id. § 116D.04(3).
59. A decision not to approve an EIS would, however, be subject to judicial
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the governmental entity with responsibility for issuing a permit for
the action. If a local permit is not required, the developer must prepare the EIS.60
3.

Department of Transportation

The DOT is a state administrative agency headed by a governorappointed commissioner." It is generally responsible for development
and implementation of state transportation plans and programs.62 In
addition, two sets of statutes, relating to the location of trunk highways and to the zoning of land near airports, allow the Commissioner
to preempt and control local land use regulation.
a.

Trunk Highways

The Minnesota Constitution authorizes the legislature to establish a system of public "trunk highways."" The legislature, when
establishing a trunk highway, designates the starting and ending
points of the highway and indicates which cities, if any, the highway
is to serve." Authority to determine the route between the starting
and ending points is delegated to the Commissioner of Transportation.65 While the Commissioner's decision does not directly impinge
on local regulation of lands adjacent to a trunk highway, it does
preempt any local regulation of lands used for the highway.66 In addition to determining highway routes, the Commissioner must decide
which lands are necessary to establish and maintain the highway
system.67
review under the Minnesota Administrative Procedure Act. Id. §§ 15.0411, .0424,
.0425. See Minnesota Public Interest Research Group v. Minnesota Environmental
Quality Council, 306 Minn. 370, 237 N.W.2d 375 (1975).
A determination that an EIS is required can be appealed to the EQB by a member
agency of the EQB, an agency with jurisdiction to approve the action, or the one
proposing the development. 6 Minn. Code of Agency Rules § 3.028.A.1 (1977). A
determination not to require an EIS can be appealed to the EQB by a member agency
of the EQB, an agency with jurisdiction to approve the action, or on the basis of a
petition for review signed by 500 or more individuals. Id. § 3.028.B.1.
60. MINN. STAT. § 116D.04(1) (1978).
61. Id. § 174.02(0). See also id. § 15.01.
62. Id. § 174.01.
63. MINN. CONST. art. 14, § 2.
64. See MINN. STAT. §§ 161.115-.12 (1978).
65. Id. § 161.15.
66. See note 67 infra.
67. See Kelmar Corp. v. District Court, 269 Minn. 137, 130 N.W.2d 228 (1964)
(holding that the predecessor to the Department of Transportation had plenary and
final power in all that relates to location of trunk highways). See also Op. Att'y Gen.
379c-14 (May 7, 1965).
The discretion of the Commissioner is not unlimited. He must obtain a permit
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The legislature has not mandated a procedure for designating
trunk highway routes, except for routes to be followed by segments
of trunk highways within the corporate limits of cities. 8 The DOT
has, however, prescribed a planning process that requires the involvement of governmental agencies and the public, the identification of
areas of significant impact, and the consideration of alternatives."9
b.

Airport Zoning

The Minnesota Aeronautics Code" empowers the Commissioner
of Transportation to control the use of designated land areas7' adjacent to airports owned or controlled by city, county, or metropolitan
airports commissions. The Commissioner has discretion to approve
or disapprove local regulation of those areas," and to prescribe minimum airport approach and turning standards.
The procedure for control under the Minnesota Aeronautics Code
is similar to that used by the EQB to regulate critical areas.74 Local
entities submit airport zoning regulations to the Commissioner, and
regulations found inconsistent with DOT standards are then returned
to the local units. 5 If a local government fails to adopt acceptable
regulations, the Commissioner may adopt and enforce regulations
until suitable regulations are adopted by the local entity.7"
from the Commissioner of Natural Resources to cross a lake or alter a stream with a
trunk highway. MINN. STAT. § 161.27 (1978). Before constructing or improving a trunk
highway within the boundaries of a city, the Commissioner must negotiate with the
governing body of the city an acceptable route through the city. Id. §§ 161.171-.173. If

the Commissioner and the governing body cannot agree on a route, either party can
request that an appeal board be appointed, with one member appointed by the Governor, one by the governing body, and one by those two members. Id. §§ 161.174-.176.
68. See MINN. STAT. § 161.17 (1978).
69. See MINNESOTA DEPARTMENT OF TRANSPORTATION, MN/DOT/PLAN: A TRANSPORTATION PLAN FOR THE STATE OF MINNESOTA 5-1 to -12 (1978) [hereinafter
MN/DOT/PLAN].

70. MINN. STAT. §§ 360.011-.076 (1978).
71. DOT has jurisdiction over areas under airplane approach zones within two
miles of airport boundaries and over other areas within one mile of airport boundaries.
Id. § 360.063(1).
72. Id. §§ 360.061-.076. Cities, counties, and metropolitan airports commissions
owning or controlling airports are authorized to specify land use, population density,
and building size in the areas described in note 71 supra, even when those areas are
within the territorial limits of other counties or cities. Id. § 360.063. In the event there
is a conflict between airport zoning regulations and other land use regulations, "the
more stringent limitation or requirement shall govern and prevail." Id. § 360.064(2).
73. Id. § 360.063(4).
74. See text accompanying notes 42-45 supra.
75. MINN. STAT. § 360.065(2) (1978).

76. Id. § 360.063(6).
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Metropolitan Council

The Metropolitan Council is a state administrative agency"
under the supervision of a seventeen-member committee appointed
by the governor." The Council is responsible for coordinating the
planning and development of the seven-county Minneapolis-St. Paul
metropolitan area. As well as having many powers that may influence the actions of local governments in the metropolitan area,"0 the
Council has the power, under two sets of statutes, to disapprove
comprehensive land use plans and to suspend development of
"matters of metropolitan significance" for as much as one year.
77. The Metropolitan Council's place in the hierarchy of Minnesota state and
local government is not specifically stated. The limited geographic jurisdiction of the
Council, extending over only seven counties, and the requirement that its members
reside in and represent specifically delineated districts, see note 78 infra, are factors
that indicate the Council is a form of local government. But the broad authority the
Council has over local governments within its jurisdiction, see note 80 infra, the requirement that its members be appointed by the Governor, MINN. STAT. § 473.123(3)
(1978), and the fact that it is not responsible to any entity except the legislature, see
id. §§ 473.122-.249, suggest that the Council is a state administrative agency with
limited geographic jurisdiction. See C. HEIN, J. KEYs & G. ROBBINS, REGIONAL GovRNmENTAL ARRANGEMENTS INMETRopourA AREA: NINE CASE STUDIES 26 (1974).
78. MINN. STAT. § 473.123(3), (4) (1978). For the purpose of determining Council
membership, the metropolitan area was divided into 16 districts. Id. §473.123(3). Each
district is represented by one member of the Council, who must reside in the district.
Id. The seventeenth member, who serves as chairman, id. § 473.123(4), need only be a
resident of the metropolitan area. Id. § 473.123(1).
79. Id. § 473.122. The forerunner of the Metropolitan Council, the Twin Cities
Metropolitan Planning Commission, was established in 1957. Act of Apr. 17, 1957, ch.
468, 1957 Minn. Laws 581. As a planning commission, its function was purely advisory.
See Note, Metropolitan Government: Minnesota's Experiment with a Metropolitan
Council, 53 MINN. L. Rxv. 122, 143-45 (1968). In 1967, legislation creating the Metropolitan Council was passed. The 1967 legislation allowed the Council to levy a property
tax to support its activities and to have its members seated on various metropolitan
commissions. Its relation to local governments, however, remained advisory only. See
Act of May 25, 1967, ch. 896, 1967 Minn. Laws 1923; Note, supra, at 146, 150-56.
Authority to become directly involved in the activities of local governments was given
to the Council in 1974. Act of Apr. 11, 1974, ch. 422, art. 1, §§ 11-14, 1974 Minn. Laws
859-65.
80. In addition to exercising the powers discussed in the remainder of this section, the Council approves the programs and capital budgets of metropolitan commissions, MINN. STAT. §§ 473.161, .163 (1978), reviews the plans of independent commissions, boards, and agencies in the metropolitan area, id. § 473.165, approves plans for
controlled access highways in the metropolitan area, id. § 473.167, reviews applications
for federal and state aid made by local governments within the metropolitan area, id.
§ 473.171, reviews the capital improvement plans of metropolitan area school districts,
id. § 473.175, and acts as a housing and redevelopment authority, id. §§ 473.193-201.
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Metropolitan Land Use Planning

Legislation passed in 19761 requires each local government in the
metropolitan area to develop a "comprehensive plan" setting forth
"objectives, policies, standards and programs to guide public and
private land use, development, redevelopment and preservation" for
all lands and waters within its jurisdiction."2 A comprehensive plan
must also set out the existing and proposed location, intensity, and
extent of land use for public and private purposes. The character,
use, and capacity of future park recreation areas and other public
facilities and the standards, plans, and programs for meeting local
housing needs are also required to be included in each plan. 3 Finally,
a comprehensive plan must describe the zoning, subdivision, and
fiscal devices that the local government uses or will use to implement
its comprehensive plan."
Comprehensive plans are submitted to the Council, which determines whether each plan is consistent with "metropolitan system
statements" issued by the Metropolitan Council., The system statements are, in turn, based on the plans, programs, and budgets of the
Metropolitan Airports, Waste Control, Transit, and Parks and Open
Space commissions.8 These statements convey population, employment, and housing need projections to the local governments and
contain information about existing and planned activities of the metropolitan commissions. Local governments are required to modify
any comprehensive plan that "may have a substantial impact on or
'
contain a substantial departure from metropolitan system plans."
After approval, a local government must adopt the land use controls
described in its comprehensive plan."5
Unlike the Commissioner of Natural Resources and the EQB, the
Council does not pass directly on the land use regulations establislfed
by a local government. The requirement that comprehensive plans be
found by the Council to be consistent with plans and activities of
81. See Act of Apr. 2, 1976, ch. 127, §§ 8-9, 1976 Minn. Laws 296 (current version
at

MINN. STAT. §§ 473.858-.859 (1978)).
82. MINN.STAT. §§ 473.858(1), .859(1)

(1978).

83. Id. § 473.859(2), (3).
84. Id. § 473.859(4).
85. Id. §§ 473.855-.858.
86. Id. §§ 473.852(8), .855.
87. Id. § 473.855.
88. Id. § 473.175.
89. Id. § 473.865. There are no express sanctions for noncompliance. A local
government may contest modifications in its comprehensive plan required by the
Council through an Administrative Procedures Act contested case hearing. Id. §
473.866.
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metropolitan commissions appears, however, to have the same effect
as direct review.
b.

Matters of Metropolitan Significance

In 1976, the legislature enacted legislation permitting the Council to suspend for up to one year private and government developments affecting "matters of metropolitan significance.""0 The Council is also permitted to define what constitutes a "matter of metropolitan significance,"'" and the Council apparently is free to attach such
designation to private or governmental activity. 2 This broad power
allows the Council to nullify express authorizations of local governments.
5.

Minnesota Overview: Conflict and Confusion

As the foregoing indicates, current Minnesota legislation presents an intricate scheme for state intervention in local land use
planning decisions. This fragmented approach to state intervention
creates two important areas of concern: that two or more agencies will
implement inconsistent policies in the same geographic area, and
that the lack of coordination and common goals will result in the
inappropriate use of natural resources.
The first area of concern, interagency conflict over the appropriate use of a particular geographic area, presents the most immediate
problem. Such a conflict occurred in 1976 when the Governor, pursuant to an EQB recommendation, 3 designated the Mississippi River
corridor" through the seven-county Minneapolis-St. Paul area as an
90. Act of Apr. 20, 1976, ch. 321, § 2, 1976 Minn. Laws 1227 (codified at MINN.
§ 473.173 (1978)). Prior to 1976, the Metropolitan Council could designate
"matters of metropolitan significance," but its designations bad to be approved by the
legislature before the Council could exercise its suspension power. See Act of Apr. 11,
1974, ch. 422, art. 1, § 12, 1974 Minn. Laws 859. As amended in 1976, the statute no
longer requires that the legislature approve Council designations. See Act of Apr. 20,
1976, ch. 321, § 2, 1976 Minn. Laws 1227 (codified at MINN. STAT. § 473.173(2) (1978)).
91. MINN. STAT. § 473.173(2), (3) (1978).
92. The statute requires only that the Council, when developing its standards
and criteria for designating matters of metropolitan significance, consider the relationship between a proposed matter and the programs and functions of metropolitan
commissions. Id. § 473.173(3).
93. Aichinger Interview, supra note 31. In 1975, the Metropolitan Council had,
in its role as regional development commission for the seven-county metropolitan area,
see text accompanying note 79 supra, recommended to the EQB that the Mississippi
River corridor be designated an area of critical state concern. See METROPOLrr CouNCIL, RECOMMENDATIONS FOR CRITICAL AREA DESIGNATION OF THE Mississippi RIvER
CORRIDOR 3 (1975) [hereinafter cited as METRopourAN COUNCIL RECOMMENDATIONS].
Aichinger Interview, supra note 31.
94. The width of the corridor varies from a few hundred feet to more than half a
STAT.
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"area of critical state concern." 9 Less than a month earlier, the DNR
had designated the Mississippi River between the cities of St. Cloud
and Anoka as a part of the Minnesota Wild and Scenic Rivers System." The two designated areas overlapped for an eight-mile stretch
of the river, and parts of the cities of Dayton, in northern Hennepin
County, and Ramsey, in southwestern Anoka County, were under the
jurisdiction of both the EQB17 and the DNR18 In addition, the rules
promulgated by the agencies for land use regulation in Dayton and
Ramsey were inconsistent in many respects.9 The DNR, for instance,
directed the two cities to adopt a zoning ordinance requiring minimile. See METROPOLITAN CouNCiL RECOMMENDATIONS, supra note 93, at 59-80. See also
Appendix A to Exec. Order No. 130 (As Amended), 1 State Reg. 784-92 (1976) (legal
description of the river corridor).
95. Exec. Order No. 130, 1 State Reg. 656-58 (1976). The order was later
amended to include changes in the corridor's legal description, interim development
regulations, and standards and guidelines for preparing plans and regulations. See
Exec. Order No. 130A, 1 State Reg. 796-811 (1976); Exec. Order No. 130B, 1 State Reg.
932 (1976). This Note will hereinafter refer to Executive Order No. 130 (As Amended),
1 State Reg. 768-96 (1976). The designation of an area as being of critical concern
permits the EQB to set standards and guidelines for local regulation of lands. EQB
land use regulations remain in effect until the local governments implement EQBapproved regulations. See notes 29-60 supra and accompanying text.
96. 1 State Reg. 350 (1976). See Minn. Reg. NR 2400, 6 Minn. Code of Agency
Rules § 1 (1976). The designation permitted the Commissioner of Natural Resources
to set standards and guidelines for local regulation of lands adjacent to the river. The
area subject to DNR jurisdiction extended for up to 320 acres per mile on both sides
of the river. See note 21 supra.The northern part of the designated river section, from
St. Cloud to the boundary of Steams and Wright counties, was classified as scenic.
The southern part, from the boundary of Steams and Wright counties to Anoka, was
classified as recreational. Minn. Reg. NR 2410, 6 Minn. Code of Agency Rules § 1
(1976).
97. Appendix A to Exec. Order No. 130 (As Amended), 1 State Reg. 784-85,79192 (1976) (description of river corridor in Ramsey and Dayton).
98. 1 State Reg. 356-57, 359-60 (1976) (DNR land use district acreage in Anoka
and Hennepin counties). Although the EQB corridor was slightly wider in some areas,
the boundaries of the districts designated by the two agencies were fairly consistent.
Compare METRoPoLrrAN CouNciL RECOMMENDATIONS, supra note 93, at 60-62 (Mississippi River Corridor Critical Maps 1-3) with 1 State Reg. 382-85 (1976) (DNR Land
Management Maps, Plates 8 and 9). (The EQB adopted the Metropolitan Council's
report, Metropolitan Council Recommendations. Aichinger Interview, supra note 31.
The district boundaries specified in this report are therefore the boundries designated
by the EQB.)
99. For example, EQB interim regulations prohibited placing structures on hills
with 18% or greater slopes. Interim Reg. F.6.a(1), 1 State Reg. 781 (1976). DNR standards, on the other hand, prohibited structures on a hill with a 13% or greater slope,
unless they had approved sewage disposal facilities. Minn. Reg. NR 79(c)(3)(cc)(i), 6
Minn. Code of Agency Rules § 1 (1974). In addition, while DNR standards allowed
water surface zoning, see Minn. Reg. NR 80(c), 6 Minn. Code of Agency Rules § 1
(1974), EQB regulations do not mention it.
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mum lot sizes of two acres in areas not served by public sewers. 00 On
the other hand, the interim development regulations contained in the
Governor's designation order, which were recommended by the
EQB, 01 required minimum lot sizes of five acres for the same areas.'"'
The different requirements were a product of each agency's differing perceptions of the problems to be addressed by state intervention. The DNR wanted to preserve the Mississippi River corridor as
a recreational resource and believed that two-acre lots would allow
development consistent with that purpose.0 3 On the other hand, the
EQB, in cooperation with the Metropolitan Council,0 4 was more concerned with slowing the pace of urban development and believed that
a five-acre lot minimum would curb development by making the
extension of public sewers into the area economically infeasible.,"
Conflict between the EQB and the DNR was not unanticipated.'"' In his critical area designation order, the Governor ordered
the DNR to conform its regulations to those of the EQB. °7 The Governor also declared that the critical area designation for the eight-mile
stretch of river corridor would lapse following the promulgation of
100. See Minn. Reg. NR 2410.B.7, 6 Minn. Code of Agency Rules § 1 (1976)
(directing Dayton and Ramsey to adopt lot size standards set out in Minn. Reg. NR
83(c)(1)(aa), 6 Minn. Code of Agency Rules § 1 (1976)).
101. Aichinger Interview, supra note 31. The Governor has the authority to
"indicate what development, if any, shall be permitted. . . pending the adoption of
[local] plans and regulations." MINN. STAT. § 116G.06(2)(b)(4) (1978).
102. Interim Reg. F.3.a(1), 1 State Reg. 780 (1976). This regulation required a
minimum lot size of five acres in rural open space districts, a designation that included
lands in Dayton and Ramsey. Appendix B of Exec. Order No. 130 (As Amended), 1
State Reg. 792 (1976); Exec. Order No. 130B, 1 State Reg. 932 (1976).
103. Interview with Wayne M. Sames, Assistant Rivers Coordinator for the
DNR, in St. Paul, Minnesota (Apr. 7, 1978) [hereinafter cited as Sames Interview].
104. In its recommendations for the corridor, the Metropolitan Council suggested
that new residential development in areas within rural open space districts not served
by sewers be restricted to a density of one single-family unit per five acres.
MroPorA
i CouNcL. RcOMMENDATIONS, supra note 93, at 21. The Council was designated "lead agency" in the EQB's standards and guidelines for land use regulation in
the corridor and authorized to review regulations prepared by local governments and
make recommendations to the EQB. Standard and Guideline D, 1 State Reg. 774
(1976).
105. Aichinger Interview, supra note 31; see Standard and Guideline C.3, 1 State
Reg. 772 (1976).
106. Prior to publication of the standards, guidelines, and regulations, staff
members of the two agencies attempted to resolve their differences. Aichinger Interview, supra note 31; Sames Interview, supra note 103. Negotiations broke down, however, just prior to the Governor's designation of the Mississippi corridor as a critical
area. Memorandum from DNR Assistant Rivers Coordinator Wayne M. Sames to then
Commissioner of Natural Resources Robert L. Herbst (Oct. 12, 1976) (on file at the
Minnesota Law Review) [hereinafter cited as Sames Memorandum].
107. See Exec. Order No. 130 (As Amended), 1 State Reg. 768, 770 (1976).
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conforming regulations, and that the DNR would then be given full
management responsibility." 8 But the DNR staff members, believing
that the EQB and the Metropolitan Council were. attempting to use
DNR staff to carry out their program, balked at ihe idea of having
to enforce EQB-approved standards.''
The conflict between the agencies was finally resolved in the
summer of 1977, when the Commissioner of Natural Resources, the
Chairman of the Environmental Quality Council, and the mayors of
Dayton and Ramsey signed a "memorandum of understanding.""'
Under the terms of the understanding, the DNR would not have to
conform its standards to those of the EQB."' The DNR would not,
however, require the cities to adopt its standards wherever EQB standards were more restrictive." 2 Finally, the critical area designation
would not lapse," 3 and the EQB and Metropolitan Council would
continue to enjoy management responsibility."'
To be sure, a dispute as to appropriate regulations or developments, such as occurred between the DNR and the EQB, is not necessarily unhealthy. Such disputes may indicate only that a particular
project or issue involves inconsistent interests. Difficulties arise, however, when conflicts are resolved on an ad hoc basis. Resolution of the
conflict does not, for example, have to come before each agency has
attempted to implement its particular program; indeed, resolution
does not have to come at all. At a minimum, conflict causes delay
and disruption within the state's bureaucracy. In the corridor dispute, for example, the staffs of the DNR and the EQB negotiated
nearly two years before the memorandum of understanding was
signed, and the regulations of each agency had been in effect for
about eleven months before agreement was reached." 5 The delay and
108. Id.
109. Sames Interview, supra note 103; Sames Memorandum, supra note 106.
110. This memorandum is on file at the Minnesota Law Review. The
"memorandum of understanding" is a commonly used method of resolving jurisdictional disputes among Minnesota agencies. Interview with A.W. Clapp IT, Special
Assistant Attorney General and counsel to the DNR, in St. Paul, Minnesota (April 12,
1978).

111. This provision contradicted the Governor's directive. See text accompanying note 107 supra.
112. This provision effectively required the cities to zone for minimum lot sizes
of five acres. See text accompanying notes 101, 102 supra.
113. This provision also contradicted the Governor's directive. See text accompanying note 108 supra.

114. Although the DNR did not want to enforce EQB standards, it also did not
want to relinquish jurisdiction, since inclusion of the area under the Wild and Scenic
Rivers Act was necessary to permit the DNR to purchase scenic easements and river
islands. Sames Interview, supra note 103; see MNN. STAT. § 104.37 (1978).
115. Sames Interview, supra note 103.
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disruption caused by conflicts such as the one between the DNR and
the EQB affects local officials and landowners who are forced to hold
their plans and activities in abeyance until the agencies resolve their
differences. In addition, although the DNR solicited resolutions in
support of its position from the city councils of Dayton and Ramsey
in order to improve its bargaining position with the EQB,111 there is
no guarantee that those at the local level will have a role in the
resolution of agency conflict.
Another problem created by the ad hoc resolution of interagency
conflict concerns the viability of agreements made under circumstances that are subject to change. In the Mississippi corridor, for
example, it is possible that the critical area designation will lapse,
thus removing the EQB from the picture." 7 Such a change might
cause the Metropolitan Council, which was not a party to the memorandum of understanding, to attempt to supervise local regulation
through its comprehensive planning and review powers."' Furthermore, the leadership of the DNR and the EQB has changed since the
memorandum of understanding was signed and a new governor has
been elected.' It is possible that the new parties may be unwilling
to abide by their predecessors' agreements. It is clear, in any event,
that if interested parties cannot rely on resolutions of policy differences, such parties may be reluctant to participate in the resolution
process. Moreover, those dissatisfied with a decision may not feel
2
compelled to abide by

it.

0

116. Id.
117. See text accompanying notes 40-41 supra.
118. See text accompanying notes 81-89 supra. It is worth noting that the Metropolitan Council, which originally recommended that the corridor be designated a critical area, has not yet "approved" the designation. Without such approval by the Council or the legislature, the designation will lapse in the fall of 1979. See notes 40-41, 9395 supra and accompanying text. Apparently, such approval will not be forthcoming
from the Council, since the Council would rather regulate land use in the corridor by
exercise of its comprehensive planning and review powers. Aichinger Interview, supra
note 31.
119. At the time the memorandum was signed, the Commissioner of Natural
Resources was William Nye, the Chairman of the EQB was Peter Vanderpoel, and the
Governor was Rudy Perpich. As of June 1979, the Commissioner of Natural Resources
was Joseph Alexander, the Chairman of the EQB was Arthur Sidner, and the Governor
was Albert Quie.
120. It should be noted that programs created under the Critical Areas Act and
the Wild and Scenic Rivers Act are not the only intervention programs subject to
conflict. The location of trunk highways and of major electric power facilities, for
example, presents additional opportunities for interagency dispute. The authority
given to the DNR, the EQB, and the Metropolitan Council to affect the regulation of

particular land areas permits those agencies to force local governments to meet particular standards. See notes 18-23, 36-45, 70-76, 79-89 supra and accompanying text. Any
attempt by those agencies to limit the creation of highways could easily create a
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Ad hoc resolution of agency conflicts can also contradict legislative mandates. In the Mississippi River corridor dispute, for example,
the Governor had directed that the critical area designation for the
eight-mile stretch of river within the Mississippi River corridor would
lapse when the DNR had conformed its regulations to those of the
EQB for the area.' The memorandum of understanding, on the other
hand, stated that the critical area designation would never lapse.'
Both provisions, however, directly contradict the Critical Areas Act,
which provides for lapse of a critical area designation only upon the
failure of the legislature or affected regional development commissions to approve it within three years of designation. 12 The Governor's initial directive that the DNR conform its regulations to those
of the EQB12 ' was similarly unsupported by state law, since neither
the Wild and Scenic Rivers Act nor the Critical Areas Act allows the
governor to make such a directive.' The memorandum of understanding also may be invalid under laws that permit the DNR and
the EQB to alter their requirements or regulations only by the process
prescribed in the state's Administrative Procedure Act.'
Minnesota's fragmented approach to intervention also increases
the danger that the natural resources of the state will be used inappropriately. While presenting problems less immediate than contradictory directives, the lack of concerted action by agencies may result
in a failure to manage the state's development in an effective manner
and may cause unnecessary environmental degradation and waste of
valuable resources.
Minnesota's land and water are, of course, among its most valuable resources. Important industries of the state - agriculture, mining, forest products, and recreation - depend on a land base.12 Until
conflict with the DOT, which is empowered to establish highway routes. See notes 6367 supra and accompanying text.
121. See text accompanying notes 107-08 supra.
122. See note 113 supra and accompanying text.
123. See MINN. STAT. § 116G.06(2)(c) (1978); text accompanying notes 40-41
supra.
124. See text accompanying note 107 supra.
125. The Wild and Scenic Rivers Act authorizes only the Commissioner of Natural Resources to set standards and direct local government regulation. MINN. STAT. §§

104.34-.36 (1978). The Critical Areas Act permits the Governor to specify, in his designation order, boundaries, permissible interior development, and standards for local
regulation; however, the Act does not allow him to direct the actions of other agencies.
Id. § 116G.06(2)(b).
126. See id. §§ 104.05, .34(2), 116G.04.
127. In 1976, gross sales of goods and services in Minnesota totaled $41.9 billion.
The largest part of that amount, $10.5 billion, was generated by sales of manufactured
goods. Marketing of crops, livestock, and livestock products, however, generated $3.9
billion in sales in 1976, while the state's tourist and travel industry generated $1.3
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recently, the state's land resources were adequate to serve the needs
of all activities. 2 1 Population growth, increased technology, and
higher standards of living, however, have increased competition
among land users.'2' This increased competition will certainly bring
continued use of state intervention programs. Power plants and lines
will be built, and highways will be constructed to meet the needs of
new urban areas. The shorelands, floodplains, and rivers programs of
the DNR will be used to preserve scenic and recreational resources
and to prevent flood damage. The EQB will designate environmentally sensitive land and water as critical areas. The Metropolitan
Council will attempt to direct growth in the Twin Cities area with its
comprehensive plan and "metropolitan significance" authority. Additional intervention programs may be developed.
But the current collection of state agencies is not capable of
dealing adequately with growth management choices. At present,
there is no comprehensive policy base to guide the regulatory and
developmental actions of state agencies.' Decisions about the location of a power plant or improvement of a highway are not, for example, required to complement decisions about the regulation of the use
of lands adjacent to water bodies. Further, state agencies with intervention authority are not required to conform to any guidelines regarding the overall development of the state.''
Without a set of common goals to implement or guidelines to
follow, it is unlikely that agencies will work in concert. At present,
agencies tend not to take the plans and activities of other agencies
into account when formulating their own. Each agency concentrates
primarily on carrying out the specific tasks the legislature assigns to
it and on obtaining the support of persons and interests it serves,'32
billion. In addition, the value of forest products harvested in 1975 was $1.1 billion.
MINSOTA DEPARTMENT OF ECONOMIC DEVELOPMENT, MINNESOTA STATISTICAL PROFILE

1978 (1978).
128. See MINNESOTA

STATE PLANNING AGENCY, NOTEBOOK OF LAND USE PROJECTS

(1978).
129. It has been estimated that about 2.5% of the state's land area will change
use between 1975 and 1990. Id. at 19. Virtually all of this land will be withdrawn from
the state's agricultural and forested land base. Id. In addition, the amount of land used
for urban development will increase by about 17 to 20% between 1975 and 1990. Id. at
13. About 60% of the land used for new urban development will come rom existing
agricultural lands, and about 40% will come from forest lands. Id. at 16.
130. See Comments of Joseph E. Sizer, Director, Environmental Planning Division, Minnesota State Planning Agency, before the Commission on Minnesota's Future
(January 15, 1975), reprintedin CoMI.ssIoN ON MNwESOTA'S FUTURE, MINN. HoIzONS,
Session 11 (1975).
131. Id. See also MINNESOTA STATE PLANNING AGENCY, ENVIRONMENTAL DECISIONMAKING IN MINNESOTA 5-20 (1973) [hereinafter cited as SPA DECISIONMAKING].
132. See Interview with Ronnie Brooks, Special Assistant to the Governor, in St.
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Each agency has a different set of goals and a different frame of
reference for determining means of meeting those goals. For example,
when determining the location of a major improvement to a highway,
the DOT responds to pressure from state legislators and special interest groups, and to the constraints of its budget. No determination is
made as to whether development should be encouraged in the project
area or whether the state's economy or environment would be better
served by a different location or improvement.In When state agencies
are forced to work together, they tend, as the Mississippi River corridor dispute demonstrates, to resolve problems on the basis of departmental attitude and convenience rather than on the basis of considerations of environmental growth management. Even if each agency
pursues its tasks with care and sensitivity, the lack of policies to
guide their intervention efforts will probably produce arbitrary and
conflicting results.'"
It is clear that Minnesota pays a high price for the fragmentation
that currently exists among the various agencies that have been auPaul, Minnesota (Sept. 5, 1978) (Brooks served as Governor Rudy Perpich's representative to the EQB from December 1976 to July 1978); Interview with Robert C.
Einsweiler, Lecturer in Planning, Hubert H. Humphrey Institute of Public Affairs,
University of Minnesota, in Minneapolis, Minnesota (Aug. 21, 1978) [hereinafter
cited as Einsweiler Interview]. See also Stewart, The Reformation of American
Administrative Law, 88 HARv. L. Ray. 1667, 1681-88 (1975).
133. See MN/DOT/PLAN, supra note 69, at 3-1 to 5-16.
134. The lack of explicit guidance for state agencies encourages courts to independently determine state policy. An example of this process occurred in People for
Environmental Enlightenment and Responsibility (PEER) v. Minnesota Environmental Quality Council, 266 N.W.2d 858 (Minn. 1978), which involved a challenge to a high
voltage transmission line route selected by the EQB. In that case, the Minnesota
Supreme Court determined from a reading of the Minnesota Environmental Rights
Act, Mnm. STAT. §§ 116B.01-.13 (1978) and the Minnesota Power Plant Siting Act,
id. §§ 116C.51-.69, and from prior decisions that the state had adopted the "principle
of nonproliferation." This principle, the court held, requires that future high voltage
transmission lines be built on existing power line routes "unless there are extremely
strong reasons not to do so." 266 N.W.2d at 868.
The court's policy determination may be questioned on a number of grounds.
First, many existing transmission lines were routed at a time when human and environmental impacts were not sufficiently considered. Initially burdensome routing may
therefore be compounded by the addition of another transmission line. Second, the size
of an existing line may not be compatible with the proposed line. Third, the risk of
power outages from tornadoes and other severe storms is greater when power lines
parallel each other, since a single event may cripple both lines at once. Interview with
Allen Jaisle, Manager of the Power Plant Siting Program of the EQB, in St. Paul,
Minnesota (Feb. 23, 1979).
The PEER decision demonstrates that courts left without explicit policy guidelines may develop and apply standards that do not fully account for all relevant
factors. This judicial tendency indicates a need to develop more appropriate policies
to guide state intervention programs. See Comment, 63 MINN. L. REv. 707 (1979).
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thorized to intervene in land use planning. It is also clear that the
price paid as a result of Minnesota's fragmented approach to state
intervention will increase as competition among land users increases.
In order to eliminate the danger of interagency conflicts and in order
to provide a framework for comprehensive growth management, the
legislature must act to unify intervention authority. The following
section of this Note presents a framework for new intervention legislation that would serve two purposes. First, it would eliminate conflicts
among agencies. Second, it would provide a means of developing
policies to guide the exercise of intervention authority while preserving intervention powers in existing Minnesota law. 35'
I.

PROPOSAL FOR REFORM

The possibilities for state intervention schemes are virtually limitless. The scheme that has the benefit of extensive preparation and
review, however, is the one provided by Articles 7 and 8 of the American Law Institute's Model Land Development Code.' 5 With some
135. The need for comprehensive guidance for state agencies has not gone unnoticed by the Minnesota Legislature. In 1965, the State Planning Agency (SPA) was
established for the purpose of engaging in "a program of comprehensive statewide
planning" and was given responsibility for preparing "comprehensive, long range recommendations for the orderly and coordinated growth of the state including detailed
recommendations for long range plans of operating state departments and agencies."
Act of May 25, 1965, ch. 685, §§ 1, 3, 1965 Minn. Laws 1023, 1025 (current version at
MINN. STAT. §§ 4.10, .12(1) (1978)). While the agency has attempted to provide guidance and information for the decision-making efforts of other state agencies, it has
never established a positive strategy for the development of the state's resources or the
protection of its environment. Interview with Mary Louise Dudding, Environmental
Planner, Minnesota State Planning Agency, in St. Paul, Minnesota (Aug. 28, 1978);
Einsweiler Interview, supra note 132. See also COUNCIL OF STATE GoVERNMENTS, STATE
PLANNING: INTERGOVERNMENTAL POuCY COORDINATION 66-67 (1976).
Two principal reasons for the SPA's lack of comprehensive planning have been
advanced. First, the SPA has been given no implementation authority and state agencies are required only to "cooperate with" and "assist" the efforts of the SPA. MINN.
STAT. § 4.15 (1978). Thus, even if the SPA were to formulate a comprehensive set of
policies to guide the actions of state agencies, those agencies would not be bound to
implement them. Second, the SPA has suffered from a lack of support and cooperation
from other agencies. Einsweiler Interview, supra note 132. See also SPA
DECISIONMARING, supra note 131, at 5-20.
136. With the aid of a substantial grant from the Ford Foundation, the American
Law Institute started work on the Model Code in 1964. The reporters made six tentative drafts and two proposed official drafts before the Model Code was adopted in final
form by the Institute in 1975. The Code is not meant to be a uniform law, but is
intended to serve as a basis for evaluation and improvement of existing intervention
schemes. The Code need not be enacted as a whole; selected articles, such as those
allowing state intervention (articles 7 and 8), may be enacted separately. ALI MODEL
CODE, supra note 1, at ix-xviii.
Seven states have adopted intervention legislation based on that proposed in the
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modifications, the Model Code could eliminate conflict among Minnesota's intervention agencies and provide a framework for the development of comprehensive policies to guide future land use decisions.
While eliminating the problems of conflict and lack of coordination
among Minnesota's intervention authorities, the Model Code's approach could be modified to retain the shared regulation approach
that has developed in Minnesota.
A.

THE MODEL LAND DEVELOPMENT CODE

The guiding principle of the Model Code is that land use regulation should be established at the state level and enforced at the local
level, subject to limited state review. This approach limits the need
for active involvement of any state agency in the decision-making
process, reduces the expense of the proceedings to private entities,
and eliminates forum shopping. 3 7 The Model Code approach also
incorporates the knowledge that most land use decisions have no
significant effect on regional, state, or national interests and are
made intelligently only by persons familiar with local social, environ3
mental, and economic conditions.' 1
The Model Code proposes two state-level entities to carry out
policy-making and review functions: a state land planning agency

and a state land adjudicatory board. The planning agency 3 is intended to be part of the governor's office with a director appointed
by the governor."' It is authorized to designate and promulgate rules

regarding "Areas of Critical State Concern"'' and "Developments of
Model Code: Colorado, Florida, Minnesota, Nevada, Oregon, Utah, and Wyoming.
Comment, State Land Use Statutes: A Comparative Analysis, 45 FoRDHAm L. REV.
1154, 1162-65 (1977).
For further discussion of the Model Code, see D. MANDELKER, ENVIRONMENTAL AND
LAND USE CONTROLS LEGISLATION 63-126 (1976); Babcock, Comments on the Model
Land Development Code, 1972 URB. L. ANN. 59; Bosselman, Raymond & Persico, Some
Observations on the American Law Institute'sModel Land Development Code, 8 URB.
LAw. 474 (1976); Fox, A Tentative Guide to the American Law Institute's Proposed
Model Land Development Code, 6 URB. LAW. 928 (1974); Mandelker, CriticalArea
Controls:A New Dimensionin American Land Development Regulation, 41 AM. INST.
PLAN. J. 21 (1975); Comment, State Land Use Statutes: A ComparativeAnalysis, 45
FORDHAM L. REV. 1154 (1977).
137. See AL MODEL CODE, supra note 1, commentary to art. 7, at 253-54; id.,
n.1 following § 7-101, at 256; Fox, supra note 136, at 940-41.
138. See ALI MODEL CODE, supra note 1, commentary to art. 7, at 252; Babcock,
supra note 136.
139. The organization, powers, and duties of the proposed planning agency are
set out in ALI MODEL CODE, supra note 1, §§ 8-101 to -208.
140. Id. § 8-101(2).
141. Id. § 7-201.
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Regional Impact.""' The state land adjudicatory board, on the other
hand, is described as an independent, five-member committee appointed by the governor or the state's highest court. The board is
intended to review local decisions that affect Areas of Critical State
Concern and Developments of Regional Impact."3 The board's actions are subject to judicial review.1" '
"Areas of Critical State Concern" and "Developments of Regional Impact" defie matters of state or regional concern. Areas of
Critical State Concern are described as "areas of the state in which,
because of their natural resources or the characteristics of development that has [sic] previously occurred, future development of any
character becomes an issue of statewide concern." ' Developments of
Regional Impact are those "types of development [that] almost invariably become matters of state or regional concern regardless of
their location."' The Planning Agency is authorized to use a process
142. Id. § 7-301. In addition to its regulatory duties, the Planning Agency and
its regional divisions are authorized to prepare statements of objectives, policies, and
standards for public and private development of land within the state or region. Id.
§§ 8-401 to -405. Upon approval by the governor or legislature, id. § 8-406, the plans
are intended to become the basis for review of local land use plans. Id. §§ 3-106(1)(a),
8-502. Local land use plans, in turn, set out standards to guide public and private
development within a local government's jurisdiction. Id. §§ 3-101 to -105.
143. Id. § 7-502.
144.

Id. § 9-101.

145. ALI MODEL CODE, supra note 1, commentary to art. 7, at 253. See generally
Mandelker, supra note 136. The Model Code specifies that:
An Area of Critical State Concern may be designated only for
(a) an area significantly affected by, or having a significant effect upon,
an existing or proposed major public facility or other area of major public
investment;
(b) an area containing or having a significant impact upon historical,
natural or environmental resources of regional or statewide importance;
(c) a proposed site of a new community designated in a State Land
Development Plan, together with a reasonable amount of surrounding land;
or
(d) any land within the jurisdiction of a local government that, at any
time more than [3 years] after the effective date of this Code, has no development ordinance in effect.
ALI MODEL CODE, supra note 1, § 7-201(3).
146. ALI MODEL CODE, supra note 1, commentary to art. 7, at 253. In determining
the activities that constitute Developments of Regional Impact, the Planning Agency
must consider:
(a) the exteit to which the development would create or alleviate environmental problems such as air or water pollution or noise;
(b) the amount of pedestrian or vehicular traffic likely to be generated;
(c) the number of persons likely to be residents, employees, or otherwise
present;
(d) the size of the site to be occupied;
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of administrative rule making to designate specific geographic areas
7
as critical areas and to define developments of regional impact.
After designation of a critical area, the local government or governments having jurisdiction over the area are requested to adopt land
use regulations for Planning Agency approval.' A developer planning a project in a critical area must then follow the local government's usual procedure for obtaining permission to develop. 49 For a
project identified as a Development of Regional Impact, on the other
hand, the developer, whether private or governmental, "I must apply
to the affected local government for a "specific development permit."'' Such a permit will be granted only if the local government
determines that "the probable net benefit from the development exceeds the probable net detriment" as measured under standards set
out in the Code. 5 ' A local government's decision to grant or deny a
(e) the likelihood that additional or subsidiary development will be
generated; and
(f) the unique qualities of particular areas of the state.
Id. § 7-301(2).
The Model Code also designates certain types of developments, called Developments of Regional Benefit, that may, at the developer's option, be treated as Developments of Regional Impact. These projects may include government developments,
developments for religious, charitable, educational, or public utility purposes, and
housing developments for low and moderate income persons. Id. § 7-301(4). See Fox,
supra note 136, at 943-44. The reporters state that the types of developments included
in this category are "those that typically provide benefits to an area beyond the boundaries of a single local government, but that may be thought to cause some problems
within the local area." ALI MODEL CODE, supra note 1, n.4 following § 7-301, at 272.
Developers of such projects can, by opting for Development of Regional Impact status,
appeal an adverse local permit decision directly to the State Land Adjudicatory Board.
See notes 153, 154 infra and accompanying text.
147. ALI MODEL CODE, supra note 1, §§ 7-201(1), -301(1).
148. Id. § .7-203. Ifa local government fails to adopt satisfactory regulations, the
Planning Agency may adopt regulations applicable to that government's portion of the
critical area. Id. § 7-204(1). Regulations so adopted are to be administered by the local
government. Id. § 7-204(3). In the interim between designation of the critical area and
promulgation of regulations by the local government, a developer can obtain permission to develop only if the proposed project is specifically permitted by the designation
order, or is necessary because of an emergency, and was permissible under prior local
ordinances. Id. §§ 7-202(2), -207(2).
149. Id. § 7-207.
150. "Developer" is defined by the code to include "any person, including a
governmental agency, undertaking any development." Id. § 1-201(1).
151. Id. § 7-303.
152. Id. § 7-304. The Model Code requires the local government, when considering a request for a special development permit, to "consider all relevant and material
evidence offered to show the impact of the development on surrounding areas." Id. §
7-402. The Model Code suggests that local governments consider the following factors
in deciding whether to grant special development permits:
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permit for a project in a critical area or a special development permit
for a Development of Regional Impact can be appealed to the Adjudicatory Board,' which may sustain, deny, or modify the local decision.15 This review procedure is designed to put pressure on local
agents to consider state and regional interests and to assure interwhether or not the absence of such development denies adequate facilities
to the surrounding areas in respect to employment opportunities, housing
utility services, charitable facilities or other amenities related to the general
welfare, and whether or not
(1) development at the proposed location is or is not essential or especially appropriate in view of the available alternatives within or without the
jurisdiction;
(2) development in the manner proposed will have a favorable or unfavorable impact on the environment in comparison to alternative methods;
(3) the development will favorably or adversely affect other persons or
property and, if so, whether because of circumstances peculiar to the location
the effect is likely to be greater than is ordinarily associated with the development of the type proposed;
(4) if development of the type proposed imposes immediate cost burdens
on the local government, whether the amount of development of that type
which has taken place in the territory of the local government is more or less
than an equitable share of the development of that type needed in the general area or region;
(5) the development will favorably or adversely affect the ability of
people to find adequate housing reasonably accessible to their place of employment;
(6) the development will favorably or adversely affect the provision of
municipal services and the burden of taxpayers in making provision therefor;
(7) the development will efficiently use or unduly burden public or
public-aided transportation or other facilities which have been developed or
are to be developed within the next [5] years;
(8) the development will further, or will adversely affect, the objectives
of development built or aided by governmental agencies within the past [5]
years or to be developed in the next [5] years;
(9) the development is in furtherance of or contradictory to objectives
and policies set forth in a State Land Development Plan for the area.
Id. § 7-402.
153. The Model Code allows an appeal to the Adjudicatory Board "if a decision
involves a substantial issue arising under Article 7." Id. § 7-502(1). Neither the reporters' comments nor the relevant proceedings of the Institute indicate what was meant
by "substantial issue." See id., n. following § 7-502, at 288; AMERIcA LAw INsTrrurE,
PROCEEDINGS, 48TH ANNUAL MEETING 190-91 (1971). This Note assumes that local government decisions such as those described in the accompanying text would raise a
"substantial issue." The Model Code allows appeals to be made by: (1) the landowner
or permit applicant; (2) the local government; (3) an owner of land within 500 feet of
the proposed development site; (4) qualified neighborhood organizations; and (5) the
Planning Agency, if it has intervened in the local proceeding. See ALI MODEL CODE,
supra note 1, §§ 7-502(2), 8-203, 9-103.

154. ALI

MODEL CODE,

supra note 1, § 7-503.
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ested persons that land use decisions will be subject to review by a
55
body with statewide responsibility.
B.

APPLICATION OF THE MODEL CODE TO MINNESOTA

The Model Code approach to state intervention is not especially
aimed at states, such as Minnesota, that have previously developed
schemes for state and regional involvement in local planning decisions. 15 Any attempt to use the Model Code as a framework for the
organization of Minnesota's intervention legislation must therefore
resolve the several differences that exist between the Model Code and
current Minnesota law.
Perhaps the most significant difference between the Model Code
scheme and current Minnesota intervention legislation is in the number of state agencies empowered to intervene. While the Model Code
policy in favor of enforcing state decisions at the local level is consistent with Minnesota practice, the Model Code creates only two agencies to intervene on the state's behalf. Neither of these agencies has
planning or review powers over all land use decisions.'57 At a minimum, a unified program of state intervention requires that a single
agency, similar to the Model Code's Planning Agency, be held responsible for carrying out intervention activities. In Minnesota, this
would mean transferring the intervention authority from the EQB,
the DNR, the DOT, and the Metropolitan Council to a new or existing agency.'
155. See Fox, supra note 136, at 941. The ALI reporters expressly recommend
against establishing "independent regional planning agencies responsible primarily to
constituent local governments or interposed between local government and state government." ALI MODEL CODE, supra note 1, commentary to art. 8, at 301. The idea of
regional authority is not, however, totally rejected. The Model Code expressly provides
that the Planning Agency can create regional planning divisions to act as administrative arms of the agency within designated geographic areas and to perform regulatory
and planning functions in the assigned territories. Id., n. following § 8-102, at 307-08.
This structure is intended to establish a clear line of authority between the regional
planning function and the state government. Id. at 316.
156. The chairman of the advisory committee to the Model Code reporters,
Richard F. Babcock, has stated that the reporters did not attempt to integrate existing
state intervention schemes into the Code, but rather attempted to provide a workable
model for use by any state. Interview with Richard F. Babcock, in Chicago, Illinois
(Nov. 18, 1977) [hereinafter cited as Babcock Interview].
157. See notes 139-144 supra and accompanying text.
158. The DOT authority to locate trunk highways would not, however, necessarily need to be transferred to the planning agency. The DOT would be considered a
governmental developer under the Model Code and as such would have to request
permission from affected local governments to construct trunk highways. See notes
150, 151 supra and accompanying text. If trunk highways were designated Developments of Regional Impact, as they probably would be, DOT development plans could
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An agency structured like the present EQB would be in the best
position to coordinate agency activities, develop planning policies,
and use existing expertise." 9 Transferring the intervention powers of
the various agencies to the EQB would probably be less expensive
than creating a new agency and would, of course, automatically resolve interagency conflicts. Such a transfer would also give member
agencies an incentive to review intervention programs in order to
assess their impact on programs over which they retain control and
to develop common goals, objectives, and priorities. Moreover, the
experience and programs of agencies that formerly had intervention
authority would not be forfeited, since those agencies could be given
responsibility to recommend, review, and monitor the areas and projects in which they have a special interest.' 0
Although the Model Code proposal for creating one state planning board could be adopted easily in Minnesota, the Code suggestion
that an independent adjudicatory board be established to review
state and local decisions should be resisted on two grounds. First, the
best judge of whether local governments are properly implementing
be effectively reviewed and modified at the state level. See notes 153, 154 supra and
accompanying text.
159. Two other proposals for centralizing state-level land use authority have
been made since the EQB was established. In 1974, the Citizens Advisory Committee
for the Environmental Quality Council (predecessor of the EQB) recommended granting all intervention authority to an agency consisting of a "citizens' board." CrrizENs
ADvIsORY CoMMrrE'r FOR THE ENVIRONMENNTAL QUALIY CouNci, ENVIRONMENTAL QUALrrY: THE STATE'S ROLE IN LAND UsE PLANNING 30 (1974). In 1977, a bill introduced in
the state legislature provided for the creation of a "land resources board" made up of
three full time members. H.F. 1693, 70th Minn. Legis., 1977 Sess. The board would
have set statewide standards for land use (section 7), established standards for identifying developments of regional or statewide importance (section 8), reviewed local
ordinances for compliance with statewide standards (section 9), and prepared a state
land capability plan for use in reviewing local comprehensive plans (section 10). In
addition, the board would have replaced the DNR with regard to floodplain, shoreland,
and wild and scenic rivers intervention (section 13), and the EQB with regard to power
plant siting and critical area designation (section 26-31). The bill apparently was never
reported out of the House Committee on Environmental and Natural Resources. See
JOURNAL OF THE HousE, 70TH MmN. LEGIS., 1977 SEss. 3743. Prior to the establishment
of the EQB, the SPA published a study recommending the merger of the DNR and
PCA into an "Environmental Resource Commission." SPA DECISIONMwuNG, supra
note 131, at 21-39.

160. For example, agencies could take on "lead agency" roles similar to the role
assumed by the Metropolitan Council in the Mississippi River corridor critical area.
See note 104 supra. One current example of an executive agency under the supervision
of the governor is the SPA. See note 15 supra. Although the EQB is not part of the
SPA, staff of the SPA presently serve as staff to the EQB. See note 31 supra.Therefore,
if intervention powers were transferred to the EQB and the shared staff relationship
with the SPA continued, the organizational structure envisioned by the reporters
would be closely approximated.
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agency policy is the agency under whose authority the guidelines are
promulgated."6 ' Second, existing Minnesota law addresses the Model
Code concern regarding potential abuse of discretion by planning
agencies.' 2 For example, Minnesota's office of hearing examiners'63 is
authorized to provide an impartial review of administrative actions.,64
In addition, agency rules can be suspended or repealed by the legislature for any reason,' 5 and the legislature can therefore act directly
to prevent an agency from exceeding its authority.'66 For these reasons, adoption of an independent review board in Minnesota would
be inadvisable.
It appears, however, that the role of the Metropolitan Council
would need to be altered as a result of partial adoption of the Model
Code approach. The need for a single state planning agency would
require that the Metropolitan Council be designated as a regional
division of the state intervention agency.'67 Legislation allowing designation of regional divisions like the Metropolitan Council-would
need to be structured so that such divisions are given full authority
to carry out their planning assignments and are able to maintain
authority over metropolitan commissions.
The Model Code also differs from Minnesota legislation in that
Minnesota law empowers the Metropolitan Council to review comprehensive land use plans submitted by local governments in the
Minneapolis-St. Paul area in order to ensure consistency with programs developed by the metropolitan commissions.'68 The Model
Code, by contrast, does not require regional or local comprehensive
planning."' This difference could be easily remedied by a legislative
161. Under the Model Code formula, if the Planning Agency believed a local
decision permitting a development in a critical area or a Development of Regional
Impact was inconsistent with its state land use plan, see note 142 supra, it could appeal

the decision to the Adjudicatory Board. See note 153 supra and accompanying text.
The right of appeal is, however, no guarantee that the local decision would be reversed
or modified, allowing the Planning Agency's policies to prevail.

162. See Babcock Interview, supra note 156.
163. MNN. STAT. § 15.052 (1978).
164. Id. § 15.0424.
165. Id. § 3.965 (legislative commission for review of administrative rules can
suspend agency rules for up to one year and recommend repeal by the legislature).

166. Of course, any agency rule can also be challenged in court under the Administrative Procedure Act. See id. § 15.0416.
167. See note 155 supra.
168. See notes 81-89 supra and accompanying text.

169. See note 142 supra.The Model Code conditions the power of a local government to adopt some sophisticated types of regulations, such as planned unit developments and special preservation districts, on the existence of a comprehensive plan at
the local government level. See ALI MODEL CODE, supra note 1, §§ 2-209 to -212, 3101, -201, 4-102; id., n. 3 following § 3-101, at 124; Babcock, supra note 136, at 61.
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requirement that regional divisions be designated for major metropolitan areas. Those divisions could then be required to prepare a regional comprehensive plan. Similarly, local governments within the
region could also be required to prepare comprehensive plans consistent with the regional plan."' Since, under the Model Code, regional
divisions operate under the supervision of the state planning
agency,"' any discrepancies between a critical area designation and
a regional plan could be authoritatively resolved. Therefore, by requiring regional divisions and regional plans for major metropolitan
areas, the legislature can maintain the line of authority between regional planning functions and state government, while ensuring that
the complex planning and coordination needed in metropolitan areas
will be carried out.
Although the Model Code division of state action into the regulation of specific geographic areas and the regulation of particular developments meshes well with the subject matter of Minnesota legislation,12 there are differences between the two regulatory schemes. For
73
example, although Minnesota's Critical Areas Act was apparently
patterned after the Model Code,"' the two sets of legislation differ as
75
to the duration of a critical area designation. The Minnesota Act
directs the governor to designate the critical areas upon recommendation of the agency and states that the designation lapses in three
years unless approved by the legislature. 6 Under the Model Code,
critical area designations do not lapse unless neither the affected
local governments nor the Planning Agency implements regulations
for the area."' Moreover, legislative designations of geographic areas
170.
reporters
171.
172.
173.

Such a requirement would not be inconsistent with the expectations of the
and the actions of Code states.
See note 148 supra and accompanying text.
See text accompanying notes 14, 15 supra.
See notes 36-45 supra and accompanying text.

174. This conclusion is suggested by the similar wording of the Model Code and
the Critical Areas Act. Compare ALI MODEL CODE, supra note 1, §§ 7-201 to -208 with
MINN. STAT. §§ 116G.01-.14 (1978).
175. Compare MINN. STAT. §§ 116G.01-.14 (1978) with ALI MODEL CODE, supra
note 1, §§ 7-201 to -208.
176. See notes 37, 40, 41 supra and accompanying text.
177. See ALI MODEL CODE, supra note 1, § 7-205. There are several other procedural differences between the Model Code and current Minnesota laws. First, the
Minnesota act allows regional development commissions to make recommendations
regarding the designation and regulation process. MINN. STAT. §§ 116G.06(1)(b), .07
(1978). In addition, the Model Code, unlike current Minnesota law, allows the State
Planning Agency to make a critical area designation for: (1) "a proposed site of a new
community designated in a State Land Development Plan, together with a reasonable
amount of surrounding land;" and (2) "any land within the jurisdiction of a local
government that, at any time more than [3 years] after the effective date of [the
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subject to DNR or DOT control 7 are inconsistent with the Model
Code approach, which permits critical area designation to be made
only by the Planning Agency."' The current Minnesota approach,
however, could easily be reconciled with the Model Code by adoption
of a provision allowing both the legislature and the Planning Agency
to designate critical areas. 8
The techniques developed in Minnesota for regulating developments with statewide impact are also similar to those proposed by the
Model Code. For example, the Model Code practice of having the
State Land Planning Agency define categories of developments and
of requiring local governments to grant a special development permit
on the basis of the benefits and detriments of the developments 8 l
resembles the EIS process of the EQB. Under that process, the EQB
defines the types of developments that require initial environmental
assessment by a state agency or local government.8 2 The responsible
entity then determines if an EIS is required and prepares the EIS
when required.11 Interested parties can challenge the determination
or adequacy of the EIS by appeal to the EQB.' u In addition, the
projects that the legislature expected to be reviewed by the EIS process are probably the same types of projects that the reporters expected to be developments of regional impact.' Finally, the factors
that must be discussed in an EIS and an initial assessment are comModel Code], has no development ordinance in effect." ALI MODEL CODE, supra note
1, § 7-201(3)(c), (d); see MINN. STAT. § 116G.05 (1978). These differences between the
two sets of legislation are not, however, of fundamental importance.
178. See notes 21, 71 supra.
179. See text accompanying note 147 supra.
180. The reporters suggested that a state legislature may wish to modify the
authority of the Planning Agency in light of specific problems within the state. ALI
MODEL CODE, supra note 1, n. 3 following § 7-201, at 260. Other states adopting the
Model Code critical area sections have modified the Planning Agency's authority to
designate critical areas. See Comment, supranote 136, at 1163-64. Florida, a state that
authorized its planning agency to designate critical areas, had its first critical area

designated by the legislature in 1973. R. HEALY,

LAND USE AND THE STATES

115 (1976);

see Act of June 7, 1973, ch. 73-131, § 2, 1973 Fla. Laws 251 (current version at FLA.
STAT. ANN. § 380.055(2), (3) (West) (1974)).
181. See notes 147-152 supra and accompanying text.
182. See text accompanying note 56 supra.
183. EIS preparation is carried out by the entity with responsibility for issuing
a permit for the action. See text accompanying note 60 supra. This entity would
presumably be the same one that made the initial assessment.
184. See text accompanying note 57 supra.
185. . See notes 54, 146 supra and accompanying text. The types of projects that
the EQB designated for initial environmental assessment, and hence the potential
subjects of an EIS, are similar to the projects the Model Code reporters used as
examples of developments of regional impact. 6 Minn. Code of Agency Rules §
3.024.B.1 (1977) with ALI MODEL CODE, supra note 1, n. 2 following § 7-301, at 271.
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parable to those that local governments are to consider when issuing
a special development permit under the Model Code.'5 ' These similarities suggest that Minnesota's EIS procedures can be integrated
with the Model Code "Developments of Regional Impact" procedure
to provide a flexible means of regulation.
The Model Code review procedures do, however, differ from
those used to review an EIS. The Model Code permits interested
parties to appeal local decisions directly to the state review agency.'87
The EQB, by contrast, cannot directly review the development permit decision of the responsible entity."8 The EQB's power to require
impact statements and to review their adequacy, however, probably
has the same effect as direct review.189 In any event, the Model Code
preference for the assessment by state agencies of projects within
their expertise seems to be better founded. Agencies are more likely
than local governments to have the requisite resources and expertise
for the review of sophisticated developments. In such cases, the responsibility- for evaluation should be with an agency, which should
then be required to share its information with affected local governments. The Model Code could be amended to give the designated
state agency discretion to assign evaluation duties to those that are
most capable of carrying them out. The Model Code could also be
modified to give the designated agency authority to review both environmental evaluations and permit decisions, thus ensuring a full review of proposed projects.
The Metropolitan Council's power to suspend "matters of metropolitan significance" for up to one year'90 is not paralleled by any part
of the Model Code. This suspension power is necessary if the Council
is to have an opportunity to seek legislation banning or limiting undesirable projects. Similar emergency suspension power should, therefore, be given to the Planning Agency. This power would be available
when a project, approved by the local government though designated
as a Development of Regional Impact, is found to have significant
regional or statewide impact. The suspension period could be limited
to the period necessary for the Planning Agency to promulgate rules
designating that class of projects as Developments of Regional Impact.
Finally, the exclusive authority of the EQB to locate electric
power facilities"' and of the DOT to locate trunk highways' is not
186.
187.
188.
189.
190.
191.
192.

See
See
See
See
See
See
See

6 Minn. Code of Agency Rules § 3.030.A (1977); notes 53, 152 supra.
notes 143, 153 supra and accompanying text.
text accompanying notes 55-60 supra.
text accompanying note 59 supra.
text accompanying note 90 supra.
text accompanying notes 46-49 supra.
notes 65-67 supra and accompanying text.
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only unparalleled in the Model Code, but is contrary to the requirement that developers, both private and governmental, file all requests for development permits with appropriate local governments.
No permit approval procedure can originate at the state level under
the Model Code."9 ' Although the reasons for keeping initial review at
the local level and for confining the adjudicatory board to an appellate role may be generally sound," 4 there are some projects that are
more economically handled at the state level. Large power plants,
high voltage transmission lines, oil refineries, pipelines, mining operations, trunk highways, and similar developments involve major issues of natural resource conservation, energy allocation, and population distribution. The technical expertise necessary to plan and review such projects is more likely to develop at the state level. Further,
requiring developers of power lines and pipelines to seek a permit in
every city, town, and county affected by their projects would be a
costly and inefficient means of obtaining permission to develop, especially since many local decisions would probably be appealed. The
Model Code approach should therefore be modified to invest the
Planning Agency or legislature with two types of authority: first, the
authority to designate such projects as Developments of State Impact; and second, the authority to require development permits only
from the Planning Agency."' Local access to the decision-making
process could still be provided by retaining the requirement in the
Power Plant Siting Act that hearings be conducted in each county
affected by the project." '
IV.

CONCLUSION

The conflict and lack of coordination currently existing among
Minnesota's intervention authorities causes unnecessary delay and
uncertainty, and creates the potential for serious environmental
harm. Adoption of a system patterned after the Model Code scheme
for state intervention would solve many of the problems created by
193. See ALI MODEL CODE, supra note 1, §§ 2-101 to -204.
194. The Model Code scheme appears to be founded on a desire to reduce the
cost of administering state policies and on the need to confine the state agencies'
attention on important issues. See text accompanying notes 137, 138 supra.
195. Professor Mandelker has also suggested modification of the Model Code in
this regard. He has argued that the Planning Agency should be allowed to direct the
location and character of major public developments that tend to cause further development in adjacent areas. Without such authority, the agency is held to after-the-fact
critical area designations in the vicinity of the facilities, foreclosing growth management planning that could have been done in conjunction with the siting decision. See
D. MANDEKEER, supra note 136, at 23-24, 124.
196. See MEN. STAT. § 116C.58 (1978).
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Minnesota's fragmented approach. Interagency conflicts over the
appropriate use of particular geographic areas and the ad hoc methods used to resolve such conflicts would be eliminated by the creation
of a single intervention agency. Placing all intervention authority in
a single agency structured like the EQB would create a context for
making the kinds of growth-management decisions that are becoming
increasingly important as conflicts among land uses in the state multiply. Agency heads on the Board would represent their agencies'
interests in the decision-making process, while the citizen members
of the EQB would ensure that an independent public perspective is
considered. Moreover, regulatory decisions made under an established procedure approved by the legislature would have practical
and legal reliability.

